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l. Introduction

If/When/How: Lawyering for Reproductive Justice, National Advocates for Pregnant Women,
Movement for Family Power, and the signatory organizations are U.S. and international
organizations dedicated to securing the rights and dignity of pregnant people and parents. They
submit this joint report to the United Nations Universal Periodic Review of the United States of
America, to specifically address the human rights concerns surrounding criminal and civil legal
systems’ punitive actions against people because of their reproductive capacity.

Across the United States, people have been criminalized and punished based on their capacity
for pregnancy, including allegedly causing harm or even merely risking harm to their own
pregnancies.* Child welfare authorities also subject pregnant people and parents to non-
consensual drug testing, and court-ordered supervision and mandatory treatment programs
after they become parents. These punitive government actions are a result of state and federal
laws, law enforcement policies and judicial decisions, and are violative of individuals’ human
rights, including but not limited to: life, equality and non-discrimination, bodily integrity, health
and privacy.

The right to end a pregnancy is protected by the U.S. Constitution and no state currently has in
effect a law explicitly criminalizing pregnancy loss. Nevertheless, prosecutors misuse a variety
of laws, from: criminal child endangerment laws; to feticide laws; to antiquated laws
criminalizing abortion, to prosecute people who have ended or lost a pregnhancy or for other
actions or omissions during a pregnancy,? disregarding binding court decisions or explicit
statutory language clarifying that these laws do not criminalize pregnancy loss or other
circumstances of pregnancy.? Prosecutions or civil proceedings against pregnant people
improperly punish a pregnant person for their treatment of their own body.

This criminalization is calculated to enshrine in the law that fetuses should be treated as though
they have rights in conflict with the person who carries and sustains them. This creates a
second-class status for pregnant and postpartum people, who lose their rights to privacy and
bodily integrity upon becoming pregnant and are singled out for surveillance and punishment.*

For instance, a Native American woman named Samantha Flute is currently awaiting trial in
federal court in South Dakota for the charge of manslaughter, after she experienced a stillbirth,
sought medical care, and was subsequently reported to law enforcement officials.

Il. Legal Framework

The human rights violations experienced by people prosecuted due to their reproductive
capacity run counter to the standards set forth in the Universal Declaration of Human Rights
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(Articles 1, 2, 7 and 16), and contravene the United States’ obligations under treaties it has
ratified, notably: the International Covenant on Civil and Political Rights, (ICCPR) (Articles 2, 3,
7, 17, and 26); the International Convention on the Elimination of All Forms of Racial
Discrimination (Articles 2, 5 and 6); and the Convention Against Torture and Other Cruel,
Inhuman or Degrading Treatment and Punishment. These violations have been addressed by
treaty bodies and other human rights experts, both generally and with respect to the United
States specifically.

The U.S. has also signed but not ratified the Convention on the Elimination of All forms of
Discrimination against Women (CEDAW) and the International Covenant on Economic, Social
and Cultural Rights (ICESCR). As a signatory, the U.S. should not undermine or engage in actions
that defeat the object and purpose of these conventions.

In 2019, the UN Human Rights Committee (HRC) included the issue of termination of pregnancy
and reproductive rights, specifically including the “criminalization of pregnant women using

drugs,” in the List of Issues Prior to Reporting for the upcoming review of the U.S.°

Treaty Body Statements and Recommendations:

The HRC's recent General Comment 36 (Right to Life) protects reproductive autonomy, dignity
and health asserting that “restrictions on the ability of women or girls to seek abortion must
not, inter alia, jeopardize their lives, subject them to physical or mental pain or suffering which
violates article 7, discriminate against them or arbitrarily interfere with their privacy.”
Furthermore, states “should not . .. . apply criminal sanctions against women and girls
undergoing abortion.” States should also protect the lives of women and girls by “ prevent[ing]
the stigmatization of women and girls seeking abortion” and “ensur[ing] the availability of, and
effective access to, quality prenatal and post-abortion health care for women and girls, in all
circumstances, and on a confidential basis.””

In addition to this General Comment, the HRC has also raised concerns about the U.S. criminal
justice system as a whole. In its 2014 Concluding Observations regarding the U.S., the HRC
expressed concern about the racial disparities in the criminal justice system, including
disproportionate arrests.® The Committee on the Elimination of Racial Discrimination (CERD)
has also recognized the need for the U.S. to address racial disparities in sexual and reproductive
health and maternal mortality, and the disproportionate removal of children and lack of
effective remedies in child welfare proceedings for indigenous families and racial and ethnic
minorities.’

The UN Committee on the Elimination of All Forms of Discrimination against Women (CEDAW),
in its General Comment 35, explicitly stated that the criminalization of abortion is a violation of
women’s sexual and reproductive health and rights and a form of gender-based violence and
urged States to repeal all legislation that criminalizes abortion.%®
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Human rights treaty bodies have repeatedly condemned laws that prohibit health services that
only women need. Human rights experts have also confirmed that “criminalization of or other
failure to provide services that only women require, such as abortion and emergency
contraception, constitute discrimination based on sex.”!! The CEDAW Committee has explicitly
stated that: “it is discriminatory for a State party to refuse to provide legally for the
performance of certain reproductive health services for women.”!? The Committee has also
long recognized that neglecting, overlooking or failing to accommodate women'’s specific health
needs, including in relation to pregnancy, is a form of discrimination against women.!3

Treaty bodies have warned other states with practices similar to the United States that
criminalization of abortion and other pregnancy outcomes violate human rights. Human rights
treaty bodies have consistently found that denying access to abortion or imposing barriers to
such access undermines women’s reproductive autonomy and violates their rights to privacy
and equality, alongside their rights to life, health, and freedom from torture or ill-treatment.*

For instance, the HRC and the CEDAW Committee have urged El Salvador to end the
prosecution of women who undergo abortions and suffer miscarriages and expressed concern
that women who seek care in hospitals are being reported to authorities.'® They have
emphasized that the state must ensure that all medical personnel respect patient
confidentiality.®

UN experts have also noted that restrictive laws and policies on abortion not only contravene
human rights law, but also “negate [women’s] autonomy in decision-making about their own
bodies.”?” Along similar lines, the UN Committee on the Rights of the Child (CRC Committee)
has called on states to ensure that the views of pregnant girls are always heard and respected
in abortion decisions.®

Recommendations by other Human Rights Experts to the United States

Numerous Special Procedures have pointed out the threat to human rights caused by civil and
criminal punishment related to reproductive health issues. The Working Group on
Discrimination Against Women has emphasized that “[c]riminalization of behavior that is
attributed only to women is discriminatory” and undermines access to sexual and reproductive
health services.® It has criticized criminalization of abortion because it subjects women to
“risks to their lives or health in order to preserve their function as reproductive agents and
depriv[es] them of autonomy in decision-making about their own bodies.”?°

The Working Group further noted in its report on Women Deprived of Liberty that laws aimed
at imposing punishment for failure to adhere to gendered norms of behavior and
criminalization of sexual and reproductive decisions threatens women’s human rights,
specifically mentioning criminalization of people who have abortions and miscarriages. The
resulting deprivation of liberty “involves human rights violations and has devastating
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consequences for women'’s lives, putting them at risk of torture, violence and abuse, unsafe
and unsanitary conditions, lack of access to health services and further marginalization.”?!

Following a 2017 visit to the United States, the UN Special Rapporteur on Extreme Poverty
expressed concern that people living in poverty, and in particular pregnant people, are
disproportionately criminalized and subjected to interrogations that strip them of privacy
rights.?> The report further explained:

Low income women who would like to exercise their constitutional, privacy-derived
right to access abortion services face legal and practical obstacles, such as mandatory
waiting periods and long driving distances to clinics.?? This lack of access to abortion
services traps many women in cycles of poverty.

The Special Rapporteur on Extreme Poverty also described the punishment of poverty through
the civil child welfare system, noting that:

When a child is born to a woman living in poverty, that woman is more likely to be
investigated by the child welfare system and have her child taken away from her.
Poverty is frequently treated as a form of “child neglect” and thus as cause to remove a
child from the home, a risk exacerbated by the fact that some states do not provide
legal aid in child welfare proceedings.?*

In 2017, the Working Group on Arbitrary Detention reported on the deprivation of liberty in the
context of criminal justice and “health related grounds” in the United States and “identified a
trend involving the increasing use of civil laws to confine pregnant women suspected of
substance abuse.”?* The Working Group concluded that such proceedings lacked “due process
and serve[d] as a deterrent for other women who require health care.”

lll. Compliance with International Human Rights Obligations
Background of U.S. Landscape

The selective punishment of people based on their reproductive capacity through criminal and
civil legal systems in the United States traces its origin to several different sources, including a
trend toward creation of a legal status for fetuses, and a decades-long campaign of attempting
to address the public health consequences of narcotics and other intoxicating drugs through
criminalization of people who use them. Both of these campaigns have the effect of
contributing to surveillance, control, and punishment of pregnant people and parents.

A. Personhood / Fetal Rights laws
A primary driver in the criminalization of pregnancy and pregnancy outcomes has been the

trend of attempting to elevate the fetus as a separate juridical entity from the pregnant person.
Traditionally, U.S. law has recognized that, while the state may have an interest in the
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protection of potential life under some circumstances, the human and other rights guaranteed
by the U.S. Constitution attach at birth.26

After the legalization of abortion in 1973, abortion opponents seeking to re-criminalize abortion
have attempted to create legal recognition for fetuses in utero by passing laws that impose
penalties for harm to a fetus, including through criminal laws. Currently, at least 38 states and
the federal criminal code feature laws that criminalize harm to fetuses.?” These laws have
garnered widespread support because they are usually passed in the name of protecting or
vindicating pregnant people, often arising in the wake of a high-profile act of violence against a
pregnant individual,

In practice, however, these laws leave pregnant people vulnerable to criminalization when
prosecutors attempt to charge people with crimes related to their own pregnancies. They may
face criminal investigations either for ending a pregnancy, or for losing a pregnancy based on an
often unsupported perception that their conduct resulted in harm to the fetus.

Research indicates that in virtually every state in which the law punishes harm to fetuses,
arguments that fetuses constitute an independent legal entity have been used to justify
reporting pregnant people to law enforcement and subjecting them to criminal investigations,
to the extent of imprisoning them on the basis of acts or omissions believed to have caused or
merely risked harm to a fetus.?® In fact, prosecutors seeking to radically expand criminal liability
for reproductive health matters have permitted such arrests even when the law explicitly
prohibits charging a pregnant individual with a crime.?®

This creates a second-class status for pregnant and postpartum individuals, who lose effectively
their rights to privacy, autonomy, liberty and bodily integrity upon becoming pregnant and are
singled out for surveillance and punitive actions. This second-class status is further
compounded by the racial inequities in policing in the United States, particularly as related to
enforcement of laws intended to address criminalized drugs: while U.S. law criminalizes the
possession, sale or other actions pertaining to certain drugs, pregnant people are singled out
for criminal charges for having only ingested a drug in the past.

B. Drug Policy in the U.S.

U.S. criminal drug laws have served as a tool to further the fetal rights argument and to
prosecute pregnant and parenting people for the alleged harm caused by substance use. In the
1980s, U.S. criminal drug laws and enforcement policies were expanded through the “war on
drugs” and used to prosecute and incarcerate unprecedented numbers of people, with a
disproportionate impact on Black and poor communities.3°

In “October 1986: [U.S. President] Reagan sign[ed] the Anti-Drug Abuse Act” which
appropriated “$1.7 billion to fight the drug war.” It also created “mandatory minimum penalties
for drug offenses, which are increasingly criticized for promoting significant racial disparities in
the prison population because of the differences in sentencing for crack and powder cocaine.
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Possession of crack, which is cheaper, results in a harsher sentence; [and] the majority of crack
users are lower income.”3! In 1989, stories of Black women being prosecuted for drug use,
specifically crack-cocaine, and pregnancy also emerged. According to Dorothy Roberts, a legal
scholar on gender and race, she “immediately suspected that most of the defendants were
Black women. Charging someone with a crime for giving birth to a baby seemed to fit into the
legacy of devaluing Black mothers.”32 Professor Roberts was right; the majority of the cases
were brought against people of color. The media also fueled exaggerated fears surrounding the
impact on a child from prenatal exposure to cocaine and the term “crack baby”

proliferated.3® The medical community rejected the notion that a child’s prenatal exposure to
cocaine was uniquely dangerous or caused permanent harm, but that image was used to justify
and excuse'these prosecutions, especially of Black and poor mothers.3*

Consequently, the female prison population in the U.S. has sharply increased even though there
have not been changes in offending patterns. “During the 1980s, the estimated number of
women in state prisons whose most serious offense was a drug crime grew nearly tenfold. That
increase alone was responsible for 40% of the total growth of women in state prisons during
that time.”3>

Today, women are the fastest growing correctional population in the U.S., and a
disproportionate number are Black and brown mothers.3®

The use of criminal laws to target and prosecute people with the capacity for pregnancy,
especially poor people and people of color, has perpetuated gendered and discriminatory
government policies in the U.S. These policies serve to improperly criminalize substance use
and people with substance use disorders, rather than to promote people’s health, e.g. by
ensuring that treatment, for those in need, is voluntary, available and accessible.

IV. Prosecuting Pregnancy and Birth

There are a wide range of civil and criminal laws that are used to prosecute pregnant and
parenting people in the United States®’, including: the misuse of general criminal laws; “fetal”
protection laws; civil child welfare laws; and civil commitment proceedings.3® Drug enforcement
policies have played a significant role in the state’s punitive actions against pregnant and
parenting people, though they are not the only basis for these prosecutions. Reports have
documented more than 1000 cases® of people being criminally prosecuted or otherwise
targeted for punitive government actions based on being or having been pregnant.

A. Criminal Child Abuse Cases

Laws criminalizing harm to children (e.g., criminal child abuse or endangerment laws) are one of
the avenues used to prosecute pregnant people. These laws are intended to prosecute people
for harming or posing a risk of harm to children. However, prosecutors across the U.S. have
attempted to use these criminal laws of general applicability as a way to target pregnant people
for the alleged harm posed to themselves and their own pregnancies.
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In two jurisdictions, Alabama and South Carolina, the states’ highest courts have judicially
expanded criminal statutes that protect children to include fertilized eggs, embryos and fetuses,
and permitted prosecution of the pregnant people who carry them, in violation of their right to
due process of law.%°

In Alabama, more than 600 people*! have been charged with the crime of “chemical
endangerment of a child” for being pregnant and alleged substance use, even though the
charge was intended to prosecute people for bringing a child to dangerous environments, such
as a laboratory that produces controlled substances. Charges typically stem from the drug
testing of pregnant patients or their newborn children by healthcare facilities during labor and
delivery, and the reporting of those results to government officials. The testing and reporting is
often done without patients’ explicit knowledge or specific, informed consent.

These prosecutions are gender-specific because they target pregnant people, and discourage
them from seeking healthcare, including prenatal care and substance use disorder treatment.
They also violate medical privacy and due process rights -- both the right to be free from testing
without consent, and the right to bodily autonomy -- and increase stigma and fear among those
in communities already targeted for prosecution, including low-income individuals and people
of color. In his December 2017 statement after visiting Alabama, the UN Special Rapporteur on
extreme poverty and human rights reinforced: “Many states have introduced highly punitive
regimes directed against pregnant women, rather than trying to provide sympathetic treatment
and to maximize the well-being of the fetus.”*?

Further, these prosecutions persist despite the fact that there is no scientific basis for the
contention that exposure to a criminalized drug is tantamount to abuse or neglect, and often in
the absence of any actual effect on the fetus or child after birth.*3

B. Civil Child Welfare System

The U.S. civil child welfare system is composed of child protective service (CPS) agencies, foster
care and adoption agencies and family courts. Despite being civil in nature, the child welfare
system possesses one of the greatest and most violent powers a government can exercise
against its people: the power to intervene in families and permanently separate children from
their parents.

Every U.S. state has a distinct agency mandated to receive and investigate allegations against
parents for suspected child neglect and abuse, and civil courts that are empowered to issue
orders against parents to comply with a variety of programs and services, remove children from
their care, and even permanently sever the parent child relationship. Parents in the system are
overwhelmingly poor, and Black and American-Indian parents are vastly overrepresented.*

With the expansion of punitive drug laws in the 1980’s and 1990’s (described above) and
continuing to the present day, medical professionals in the United States began conducting
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widespread and medically unnecessary drug testing on pregnant and postpartum people and
their newborns, and reporting new mothers to CPS as risking harm to their children, based
primarily on the results of those tests.

This drug testing has occurred almost exclusively with populations who use public health
insurance such as Medicaid, and disproportionately on Black and Indigenous mothers--despite
similar rates of drug use between people of different races and income levels.* Hospitals drug
test and release medical records to CPS without obtaining specific and informed consent from
the patient, against the recommendation of leading medical organizations, such as the
American College of Obstetricians and Gynecologists.*®

Additionally, hospitals, CPS agencies and family courts use these drug tests to make
assessments about parenting, despite the admonition of leading medical organizations that a
positive toxicology should not be conflated with an assessment of whether someone is a fit
parent.*’” After hospitals make allegations against their patients, CPS and courts may quickly
and aggressively subject families to intensive supervision, order family separation, and
sometimes order permanent family dissolution. Immediately after giving birth, new mothers,
either separated from their newborns or facing the risk of separation, are forced to navigate
the family court system, which is widely recognized in the United States as lacking even the
most basic legal protections, such as the right to effective assistance of counsel.*®

One particularly egregious example of this is the state of Wisconsin’s Unborn Child Protection
Act, also known as the “cocaine mom” law, in which the Juvenile Court subject pregnant
persons to forced medical treatment and detention in the name of protecting the unborn from
exposure to controlled substances. There is also no right to assigned legal counsel for the
pregnant person during the proceeding’s earlier stages, even though the fetus is immediately
assigned a lawyer.*®

In 2017, the Working Group on Arbitrary Detention critiqued this law and concluded that this
“form of deprivation of liberty is gendered and discriminatory in its reach and application, as
pregnancy, combined with the presumption of drug or other substance abuse, is the
determining factor for involuntary treatment.” The Working Group also recommended that U.S.
federal “drug treatment funding to states could be made conditional on the elimination of
policies that threaten maternal health by permitting involuntary detention.”>°

Wisconsin’s law remains unchanged today and there have not been any changes in federal
funding to take into account the Working Group’s recommendations or concerns.>!

Prosecution of drug use during pregnancy is just one of the ways the civil child welfare system
punishes the reproduction and parenting of poor women and Black, Indigenous, and Latinx
people. Another concerning example is that a person’s status as having a disability, or having a
substance use disorder, or being incarcerated, or having had a prior child taken by the child
welfare system, or having been accused of certain crimes, may in and of itself serve as legal
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grounds to permanently sever the mother’s right to any future children from the moment of
birth.

V. Criminalization of Abortion and Miscarriage

The proliferation of laws punishing harm to fetuses, coupled with hostility toward people who
have abortions, has led to criminal prosecutions of people for a range of pregnancy outcomes.
People are arrested for ending their own pregnancies outside a clinical setting, as well as
because of the actual or suspected circumstances of a pregnancy loss, such as the use of
alcohol or criminalized drugs. The vast majority of cases are prosecuted under statutes that do
not authorize criminalization of a pregnant person. Further, the right to abortion is
constitutionally protected in the United States, and no state has a law in effect explicitly
criminalizing pregnancy loss.

A. Abortion

U.S. jurisprudence recognizes that the right to end a pregnancy is protected by the Constitution,
and health care providers may legally provide abortion care at least through viability, subject to
restrictions, in every state and the District of Columbia. Nevertheless, prosecutors use a variety
of laws, from feticide laws, to antiquated laws criminalizing abortion, to laws criminalizing the
handling of human remains to punish people who have ended their own pregnancies and the
people who have provided them support.>2

Such misuse of laws violates women’s civil and human rights, but often persists unchecked
because the pregnant people most likely to be targeted -- people of color, those living in
poverty, and those with untreated substance use disorders -- are far less likely to have access to
adequate legal representation or be able to bear the collateral burdens of fighting their
prosecutions.>? Further, the consequences to public health>* that ensue from threatening arrest
for seeking reproductive health care following a miscarriage or abortion complications are
devastating.*” :

Indiana resident Purvi Patel was charged with feticide for allegedly having taken pills she
obtained through the internet to end her pregnancy.*® Ms. Patel came to the attention of law
enforcement when she sought emergency help for a severe hemorrhage at a Catholic hospital.
The obstetrician treating her, a member of an anti-abortion professional society, summoned
police to her hospital room; Ms. Patel endured a 3 a.m. bedside interrogation with no attorney
present as she recovered from surgery to remove a retained placenta. After a spectacle of a
trial in which she was cast as cold, calculating, and selfish by prosecutors, she was convicted
and sentenced to 20 years in prison. Fortunately, the Court of Appeals of Indiana ruled that
neither Indiana’s feticide law nor its criminal abortion laws were intended to punish women for
self-inducing abortions. In 2018 the law was amended to prevent similar prosecutions from
recurring. Nevertheless, with a felony conviction on her record>” and her name notorious in
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local and national media, it is unlikely Ms. Patel will ever be truly free of the stigma related to
her prosecution and incarceration.

Ms. Patel’s is just one of the many arrests for abortion or suspected abortion: even though
people may legally obtain abortions from health care providers in the U.S. and courts have
historically rejected attempts to criminalize people who end their own pregnancies, at least 21
people have been criminally prosecuted since the year 2000 for ending a pregnancy or helping
someone else do s0.°® The continued criminalization of people who have abortions and
pregnancy losses creates an atmosphere of fear and mistrust when people seek health care,
deterring them from seeking help when they most need it.

B. Miscarriage/Stillbirths

No U.S. state has a law in effect criminalizing pregnancy loss: there is no law currently in effect
making it a crime to experience a miscarriage or stillbirth for any reason in any state. But
hundreds of women have been criminally prosecuted for experiencing adverse pregnancy
outcomes when law enforcement suspect that some act or omission of the pregnant person
caused the miscarriage.

Prosecutors have used any law they can possibly find to charge people for pregnancy losses
they believe to be morally culpable in some way. For instance, an Arkansas woman named
Anne Bynum was charged with two felonies after she experienced a stillbirth at home. She was
charged with “abuse of a corpse” because she placed the stillborn in a bag to take to the
hospital; she was charged with “concealment of a birth” because she waited until she saw her
child off to school before reporting to the hospital after the stillbirth. While the court dropped
the charge of abuse of a corpse, she was convicted by a jury after a mere four minutes of
deliberation and sentenced to the maximum prison term of six years. Her conviction was
eventually overturned on the basis that the prosecution had introduced irrelevant and
inflammatory evidence regarding prior abortions and her having taken medication to bring on
labor.>?

VI. Suggested Recommendations

Ratify the Convention on the Elimination of All forms of Discrimination against Women
(CEDAW) and the International Covenant on Economic, Social and Cultural Rights (ICESCR).

Eliminate federal and state laws that permit criminalization of people for pregnancy-related
decisions or experiences, including abortions, miscarriages, stillbirths, or adverse outcomes.

Eliminate the practice of civilly and criminally punishing people for charges related to their
pregnancies.

10
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Prioritize funding for universal healthcare, which includes abortion care as part of
comprehensive reproductive healthcare and evidence-based approaches to health concerns
during pregnancy.

Ensure the availability of healthcare services that are completely severed from child protective
services and law enforcement.

Ensure that federal and state laws protect patients’ rights to full and informed consent for all
tests and procedures conducted at healthcare facilities, including being informed of the
potential negative legal consequences of seeking healthcare, consenting to tests, and revealing
personal information, and create a cause of action for patients whose rights have been
violated.

Ensure that all state jurisdictions establish an absolute right to assigned legal counsel for all
parents at every stage of a civil child welfare proceeding.
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